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and the community of the Royal Burgh of Peebles and District 
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Re:  Local Review 25/00041/RNONDT of non-determination of 24/00031/FUL 
(section 42 request in respect of 19/00182/PPP condition 7) 

Site address: Grounds of Kingsmeadows House, Kingsmeadows Road Peebles, EH45 9HR 

Precis 

Condition 7 is vital protection for this woodland in the Peebles Conservation Area on 
the Tweed Special Area of Conservation (SAC). NatureScot and SBC’s ecologist agree that 
Condition 7 is necessary for the European Protected Species (EPS) in the Tweed. This 
proposal for luxury flats does nothing to alleviate SBC’s affordable housing emergency. The 
proposal fails many policies, for example the three veteran and 37 notable trees that would 
be at risk breaches NPF4 policy 6. The applicant provides no ecological or other expert 
reports to support this application – the reports available expired years ago and can’t be 
relied on for this decision. We now know that flood levels in the Tweed are half a metre 
higher than previously believed; this proposal breaches LDP2 policy IS8 by being in the 
flood plain and doesn’t provide a competent Flood Risk Assessment. We ask that this 
review be dismissed and permission refused. 
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1. Executive summary 

1.1. This local review was requested by the applicant after being told “a recommendation 
would be made under delegated powers … to refuse permission,” but before the 
refusal notice was issued for 24/00031/FUL (now deemed to have been refused). 

1.2. The bulk of the appeal statement, dated June 2025, discusses condition 2 and 
application 24/00030/FUL (a similar section 42 application in respect of condition 2 of 
19/00182/PPP) which was refused by SBC 9 Dec 2024. This local review is not an 
opportunity for the applicant to re-run that appeal (which was refused by DPEA 24 Mar 
2025) and those irrelevant arguments are ignored. 

1.3. The applicant argues that condition 7 of 19/00182/PPP was neither relevant to the 
development nor necessary, and requests new permission under section 42 of the 
Act1, identical to 19/00182/PPP except that condition 7 should require a management 
plan for the woodland within the application site only. 

1.4. The community believes that the full form of condition 7 imposed by SBC is a vital 
protection for the woodland surrounding the site. SBC’s refusal of 22/00422/AMC 
showed that upwards of 50 trees within the site and surrounding woodland are at risk 
because of this development. This includes 3 veteran and 37 notable trees on the 
Woodland Trust Ancient Tree Inventory, thereby failing the tests of NPF4 policy 6. It is 
entirely legitimate to use condition 7 to manage the impact of this development on the 
curtilage and listed setting under the applicant’s control. Given the planning history of 
other applications within the woodland, condition 7 rightly also serves to manage the 
cumulative impact of development. The open plan area is necessary to protect the 
listed setting as well as the Tweed SAC. 

1.5. The applicant does not provide any technical reports to support the application, 
instead relying solely on supporting statements offering a very narrow interpretation of 
section 42(2) of the Act. That interpretation is not correct. In these circumstances, 
where the referenced permission 19/00182/PPP has expired without the development 
having begun, courts have found [Prec1] that because the effect of granting 
permission would be to create a new permission where none now exists, it is 
appropriate to reconsider the principle of the development in light of the Statutory 
Development Plan (SDP). The SDP has substantially changed; the introduction of 
NPF4 strengthens environmental considerations in particular, and requires that 
significant weight be given to the climate and biodiversity issues this application 
raises. 

1.6. The lack of updated ecology reports, tree report, arboricultural impact assessment 
(AIA), Flood Risk Assessment (FRA) or other technical reports is extremely 
problematic for the applicant as all of the relevant reports submitted with 
19/00182/PPP are out of date. The latest available tree report expired 3 Oct 2019 
[Tree1, pg3], new data show the models in the FRA significantly underestimated peak 
flows [NRFA1] and the 6-year-old Ecology Baseline and Bat Surveys cannot be relied 
on as CIEEM say reports older than 3 years are unlikely to be valid [ECOL9]. 

 

1 Town and Country Planning (Scotland) Act 1997 

https://www.dpea.scotland.gov.uk/CaseDetails.aspx?ID=126086
https://www.scotcourts.gov.uk/media/21ydfbyg/court-of-session-judgement-city-of-edinburgh-council-against-the-scottish-ministers-and-first-granton-developments-ltd-and-second-lester-gibbons-09-april-2020.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-TREE_SURVEY_REPORT_2018-3078488.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_NRFA1_NRFAStation21003TweedPeebles16Dec2025.pdf
https://cieem.net/wp-content/uploads/2019/04/Advice-Note.pdf
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1.7. The absence of competent reports leads to numerous failings. We outline the key 
issues in respect of arboricultural impact and tree loss, ecology and biodiversity, 
flooding and housing targets. Our assessment is written by qualified experts with 
decades of experience and supported by data from the National Biodiversity Network 
and The Wildlife Information Centre. Those experts conclude that the current 
application is unsupportable, and the reports submitted with prior applications were 
materially defective. We then provide an assessment against the SDP finding failings 
in respect of: NPF4 policies 1, 3, 4, 6, 7, 8, 9, 16, 20 and 22; and LDP2 policies EP1, 
EP2, EP3, EP9, EP10, EP11, EP12, EP13, EP15, IS8, PMD2 and PMD5. 

1.8. The location of the proposed site on the banks of the Tweed and the presence of 
European Protected Species (EPS) means there is a likely significant impact on the 
Tweed SAC. But without updated ecological assessments, it is not possible to fully 
determine the impact of the proposal on EPS prior to determination. Approval in this 
case, would therefore contravene the Habitats Regulations, which led the 
Environmental Rights Centre for Scotland (ERCS) to write to planners saying that, in 
their view, approval would give grounds for judicial review. 

1.9. Finally, we note that this application is different from every other section 42 application 
SBC has dealt with (other than 24/00030/FUL refused 9 Dec 2024) in that the 
underlying permission has expired without the development having begun. We refer to 
legal advice from Harper Macleod, explaining that section 42 itself prohibits approval 
of applications in these circumstances, and there is no precedent from a Scottish 
Court that would modify the plain language of the prohibition against using section 42. 
In Scotland, planning permissions are granted for a limited time. If they expire without 
having begun, planning permission is lost and, if there is a material change to the 
SDP, renewal is not guaranteed. The wording of section 42 prevents the use of 
section 42 as a loophole (as the applicant is attempting to do here). 

1.10. This application is strongly opposed by the Community of Peebles, as evidenced by 
102 objections to this application (800 total) from individuals and the attestation of 
local organisations involved in the preparation of this consolidated objection. 

1.11. For these reasons, we ask the LRB to support the planning officers’ decision to refuse 
permission under delegated powers, dismiss this appeal and refuse 24/00031/FUL. 
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2. Condition 7: vital protection for conservation area woodland/SAC 

2.1. The proposed construction site is situated within the much larger woodland, parkland, 
gardens and designed landscape of Kingsmeadows House, prominently visible on the 
South bank of the River Tweed. Those wider grounds form part of the Peebles 
conservation area setting which the proposal is designed to integrate with. Condition 7 
was imposed by SBC to ensure that this building integrates into its setting: 

2.1.1. “7 … Reason: To maintain the character and open nature of the grounds 
within and surrounding the site and to protect the character and appearance 
of the conservation area.” [APRV19] 

2.2. The applicant does not provide expert reports or evidence in support of their current 
application. Instead, the applicant’s agent attempts to assert that the proposal would 
fail the tests of circular 4/1998. But it is quite clear from the permission that the 
“remainder of the parkland/woodland” are within the grounds of Kingsmeadows House 
under the applicant’s control by virtue of the location in the permission: 

2.2.1. “at: Site in Grounds of Kingsmeadows House Kingsmeadows Road Peebles 
Scottish Borders” [APRV19] 

2.3. We draw the LRB’s attention to Annex A paragraph 3 of Circular 4/1998: 

2.3.1. “Powers for conditions on land outside application site and temporary 
permissions 
3. Section 41(1) amplifies the general power in section 37(1) in two ways. It 
makes clear that the planning authority may impose conditions regulating the 
development or use of land under the control of the applicant even if it is 
outside the site which is the subject of the application.” [Circ4] 

2.4. The relevance of the condition to the proposal is explained by DWA Landscape 
Architects in the applicant’s own Estate Management Plan dated March 2022, 
submitted in support of 22/00422/AMC, explaining that a management plan is 
necessary to realise the benefits behind the proposal’s architectural and landscape 
vision: 

2.4.1. “1.1 … The estate consists of mature woodlands, parkland trees and areas 
of grassland. 
 
1.2 Mature woodland surround the estate. The woodland is therefore 
considered an integral part of the landscape strategy and greenspace 
infrastructure of the new residential area. The woodland provides a 
significant degree of screening to the new development and helps to 
integrate it into the landscape. This mature setting for the new development 
offers an opportunity for recreation and for habitat creation, and ties in with 
the other areas of proposed greenspace and parkland throughout the site. 
The objectives of the detailed landscape design are to create a green living 
environment that promotes health living and bio-diversity. 
 
1.3 To ensure that these benefits are realised and protected in the future as 
the woodland and other features becomes part of a larger managed 
landscape, this Estate Management Plan seeks to set out the required 
actions, both initially and going forward.” [EMP1] 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-APPROVAL-3452461.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-APPROVAL-3452461.pdf
https://www.gov.scot/publications/planning-circular-4-1998-use-of-conditions-in-planning-permissions/
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/22_00422_AMC-ESTATE_MANAGEMENT_PLAN-3602399.pdf
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2.5. We agree with DWA Landscape Architects of the necessity of ensuring that this 
proposal sits coherently within the garden and designed landscape of its conservation 
area setting. 

2.6. The provision of a management plan also serves the legitimate purpose of protecting 
the character and appearance of the conservation area from the cumulative impact of 
piecemeal planning applications. That is, if this proposal is justified by reference to its 
setting within the wider woodland, then that woodland setting must be protected from 
further development – such as that proposed by the applicant with 20/00275/FUL. The 
diagram below (from developer’s public consultation event 29 Apr 2021 [PAN21]) 
shows the relationship between 19/00182/PPP and 20/00275/FUL 

 

2.7. One of the quintessential features this site contributes to the landscape are the many, 
centuries-old trees on the Woodland Trust Ancient Tree Inventory. The Wildlife 
Information Centre (TWIC) contributed the following map showing the locations of 37 
notable and 3 veteran trees within the site boundary plus appropriate buffer – 
potentially at risk from this proposal. 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/20_01624_PAN_20121_Consultation_Event_Boards.pdf
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Condition 7 is vital protection for these trees and the wider woodland and we note that 
NPF4 policy 6b requires 

2.7.1. No “loss of … veteran trees, or adverse impact on their ecological condition.” 

2.8. Finally, we reference the ecologist’s consultation reply of 17 Jul 2025 stating that the 
current form of wording for condition 7 is also required to protect the Tweed SAC 
[TWIC1] (i.e. required by Habitats Regulations) as removal of wording 

2.8.1. “from condition 7 would go against the no-development buffer required to 
protect the river Tweed SAC, as stated by Andy Tharme in his consultation 
response [ECOL1] dated 6th December 2019.” [ECOL6] 

2.9. For these reasons, we believe SBC were right to impose condition 7, which remains 
necessary in its full form. This review of the officers’ decision under delegated powers 
to refuse permission should be denied and permission refused. 

2.10. Even if the LRB were minded to grant permission with the requested changes to 
condition 7, permission should nevertheless be refused because it would not be lawful 
under the Habitats Regulations to grant permission and because the new SDP does 
not allow unassessed ecological, arboricultural and environmental risks to be deferred 
to conditions (as happened previously with conditions 10–14). 

2.10.1. The ecological assessment of 19/00182/PPP was fundamentally flawed. 
There was no assessment by SBC’s tree officer, tree reports were for the 
wrong site, there was no arboricultural impact statement, bat and other 
protected species surveys and management plans were missing (see 
sections 6 and 7 below). 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/TWIC1_KingsmeadowsSAC250mBufferTWIC.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-ECOLOGY_OFFICER-3299332.rtf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00031_FUL-FROM_ECOLOGY-4135670.pdf
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2.10.2. Conditions 10–14 were designed to meet requirements of LDP 2016 
policy (reasoning in the decision notice [APRV19] begins “To protect the 
ecological interest in accordance with LDP policies”). The SDP has 
materially changed with the introduction of NPF4. Mitigation of ecological risk 
is no longer acceptable under NPF4. Policy 1 requires significant weight be 
given to the global climate and nature crises, and policy 3 requires 
development proposals to contribute to the enhancement of biodiversity. 

2.10.3. The presence of European Protected Species [NBN1] and the 
requirements of the Habitats Regulations require that the impact on EPS 
is fully understood prior to determination (see section 5 below). 

2.10.4. It is inappropriate to delegate biodiversity enhancement to conditions, 
as DPEA reporters have previously found. 

2.10.5. “There are no proposals aimed at addressing NPF4 policy 3 (Biodiversity): 
specifically the requirement for all developments to restore and enhance 
biodiversity … in addition to any proposed mitigation measures. Without 
more detail I cannot be confident that simply applying a condition that seeks 
biodiversity enhancement would meet the “demonstrably better” expectation 
set by policy 3.” [DPEA1, para 33] 

2.11. It is not possible to mitigate ecology and biodiversity risks of this magnitude via 
condition and in the absence of HRA. Permission must therefore be refused. 

3. Reconsidering the principle of this development 

3.1. The remainder of this submission looks at the full implications of this request. 

3.2. Summarising Annex H of Planning Circular 3/2022 [Circ3], if this review were upheld, 
the effect of granting permission 24/00031/FUL would not be to change condition 7 of 
19/00182/PPP. That permission in principle expired on 4 Mar 2024 and cannot be 
implemented (regardless of the outcome of this review). Grant of 24/00031/FUL would 
instead result in new permission in principle, for the same development consented by 
19/00182/PPP, by default for 5 years. The LRB would need to ensure that all 
conditions (not just condition 7) are appropriately adjusted for the current SDP, which 
has materially changed since 19/00182/PPP. A new section 75 agreement would need 
to be secured. 

3.3. In these circumstances, where the referenced permission 19/00182/PPP has expired 
without the development having begun, it is appropriate to reconsider the principle of 
the development: 

3.3.1. “[37] In a case where the development has not yet commenced and the 
effect of a refusal would mean that the original permission cannot be 
implemented, this may involve a reconsideration of the principle of 
development in light of any material change in the development plan policies 
… That is so even if section 42(2) stipulates that it is only the question of the 
condition, from which compliance is sought to be avoided, that is to be 
considered.” [Prec1] 

3.4. Detailed arguments are contained in the legal advice from Harper Macleod [HM1], 
(particularly the section “Considering the principle of the development”). Consideration 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-APPROVAL-3452461.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_NBN1_NBNPresence8Dec2025.pdf
https://www.dpea.scotland.gov.uk/Document.aspx?id=1042407
https://www.gov.scot/publications/planning-circular-3-2022-development-management-procedures/pages/16/
https://www.scotcourts.gov.uk/media/21ydfbyg/court-of-session-judgement-city-of-edinburgh-council-against-the-scottish-ministers-and-first-granton-developments-ltd-and-second-lester-gibbons-09-april-2020.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00031_FUL-CATRIONA_MCKAY___MICHAEL_MARSHALL_PER_SANDY_FOWLER-3930940.pdf
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of this advice by SBC’s chief legal officer led to the deferral of 24/00030/FUL to the 9 
Dec 2024 planning committee, the officer’s report for which acknowledged: 

3.4.1. “Under normal circumstances with section 42 applications, a planning 
authority can consider only the question of the conditions to be attached to 
any resulting permission. However, … there has been a material change in 
circumstances, namely a change in the statutory development plan (SDP). 
That is now comprised of National Planning Framework 4 (NPF4) and the 
Scottish Borders Local Development Plan 2024 (LDP). As a result, it is 
appropriate to consider the new SDP in the determination of this 
application.” [RPT24] 

4. Relevant planning history 

4.1. Application history 

4.1.1. 15/00822/PPP permission in principle granted 30 Mar 2016, expired 29 
Mar 2019 [APRV15] for 10 flats over 3 levels. Supported by Tree Survey and 
Arboricultural Impact Assessment (AIA), but without ecology or bat surveys. 
Evaluated against 2011 LDP without consultation from either SBC’s Tree 
Officer or Ecologist. 9 conditions imposed, with condition 7 identical to 
condition 7 in 19/00182/PPP. This did not aggrieve the applicant then and 
they did not appeal. Permission expired without the applicant submitting any 
Applications for Matters Specified in Conditions (AMC). 

4.1.2. 19/00182/PPP permission in principle granted 5 Mar 2021 expired 4 Mar 
2024 [APRV19] for same development as 15/00822/PPP. Supported by bat 
[ECOL2] and ecology [ECOL3] surveys (the same surveys used to support 
applications: 20/00275/FUL and 22/00422/AMC), but with a tree report 
[Tree1] covering woodland adjacent to but not including the application site 
and without AIA (i.e. not a single tree was identified for felling in this 
permission). Evaluation against 2016 LDP, again without consultation from 
SBC’s Tree Officer. Conditions 1–9 reimposed, conditions 10–14 added on 
recommendation of SBC’s Ecologist. Tree survey for the site, AIA and 
Arboricultural Method Statement deferred to strengthened condition 6. SBC 
did not publish the bat or ecology surveys, so the public was unaware of, 
and unable to comment on, the full environmental impact of the proposal. 

4.1.3. 20/00275/FUL application withdrawn on officer’s recommendation 22 
Apr 2020 [RFS20] for seven 5-bedroom houses in woodland adjacent to the 
site for 19/00182/PPP, to the East. See the diagram at 2.6 above for the 
relationship between 19/00182/PPP and 20/00275/FUL. 

4.1.4. 22/00422/AMC detailed request re 19/00182/PPP refused 19 May 2022 
[RFS22]. Refused under delegated powers for failure to comply with LDP 
2016 Place Making and Design policies PMD2 & PMD5 and Environmental 
Protection policies EP1, 2, 3, 7, 9, 10 & 13, and failure to comply with 
conditions 1, 3, 5–7 and 9–14 (i.e. 11 of the 14 conditions). 

4.1.5. 24/00030/FUL section 42 re 19/00182/PPP condition 2 refused 9 Dec 
2024 [RFS24]. Refused by Committee for failure to comply with LDP 2024 
Environmental Protection policies EP11 & EP13, and NPF4 Policy 6. 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00030_FUL-COMMITTEE_REPORT__04_11_2024_-4030886.pdf
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=NRGRK0NT8M000
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/15_00822_PPP-DECISION_NOTICE-2742875.pdf
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=PMR0SKNTJ2S00
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-APPROVAL-3452461.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/20_00275_FUL-ECOLOGY_BASELINE_REPORT-3334808Bat.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/20_00275_FUL-ECOLOGY_BASELINE_REPORT-3334808Ecology.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-TREE_SURVEY_REPORT_2018-3078488.pdf
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=Q6RF83NTHH600
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/20_00275_FUL-FROM_AGENT_RE_WITHDRAWAL-3344530.pdf
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=R8RWSMNTHIX00
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/22_00422_AMC-REFUSAL-3631966.pdf
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=S6RZFRNTIZH00
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00030_FUL-REFUSAL-4051824.pdf
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4.1.6. 24/00031/FUL section 42 re 19/00182/PPP condition 7. This application. 

4.1.7. 24/00247/FUL section 42 re 19/00182/PPP conditions 2 & 7. Undecided. 

4.2. Planning permission in-principle extinguished. 

4.2.1. In refusing 24/00030/FUL, the Committee re-appraised the principle of this 
development in light of the current, materially changed SDP. That refusal 
confirmed that the principle of this development on this site was extinguished 
with the 4 Mar 2024 expiry of 19/00182/PPP. 

4.2.2. The principle of this application is identical to the principle considered in 
24/00030/FUL and there has been no change to the SDP since the 9 Dec 
2024 refusal. The current application should be refused for the same 
reasons – see our 19 Dec 2024 objection [PCC2] for detailed reasoning. 

4.3. There are no expert reports available to support this application 

4.3.1. No expert reports have been submitted to support this application. 

4.3.2. Trees. The Tree report for 19/00182/PPP expired 3 Oct 2019 [Tree1, pg 3]. 
That report was for an adjacent site (not the site under consideration) and 
did not contain an AIA (i.e. did not identify trees or woodland to be felled). 

4.3.3. Bat & Ecology. The Sep 2019 bat survey [ECOL2] and Nov 2019 ecology 
survey [ECOL3] submitted in support of 19/00182/PPP, 20/00275/FUL and 
22/00422/AMC expired 3 to 5 years ago, according to CIEEM [ECOL9]. 

4.3.4. Flood Risk Assessment (FRA). New data [NRFA1] invalidate the FRA for 
19/00182/PPP which underestimated peak flows by 44% (see section 8.2). 

4.4. Two expert reports conclude refusal required 

4.5. Peebles Community Council commissioned two chartered experts to provide 
independent assessments of the proposal. Both conclude that refusal is necessary. 
Those reports are presented in sections 6 [ExpertF] and 7 below [ExpertE]. 

4.6. Expiry of PPP twice and refusal of AMC indicates the PPP can’t be implemented 

4.6.1. Permission in principle was first granted a decade ago on 30 Mar 2016. 

4.6.2. But when the full scale of tree loss and environmental impact became 
known, the AMC application received 500 objections and was refused for 
failing to comply with 7 LDP Environmental Protection and 2 Placemaking 
and Design Policies and 11 of the 14 conditions (including condition 7). The 
decision notice highlighted fundamental conflicts between the design in 
principle and the reality of the proposal. 

4.6.3. “1. The design, layout and details of the proposed development would not 
respect the character or appearance of the conservation area, the setting of 
the listed building and the locally designated landscape. 
… 
2. The proposal would result in the loss of trees over and above what was 
accepted in the planning permission in principle.” [RFS22] 

https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=S6RZFXNTIZL00
https://eplanning.scotborders.gov.uk/online-applications/applicationDetails.do?activeTab=documents&keyVal=S9T8SLNTGL000
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00031_FUL-COMMUNITY_COUNCIL-4054875.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-TREE_SURVEY_REPORT_2018-3078488.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/20_00275_FUL-ECOLOGY_BASELINE_REPORT-3334808Bat.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/20_00275_FUL-ECOLOGY_BASELINE_REPORT-3334808Ecology.pdf
https://cieem.net/wp-content/uploads/2019/04/Advice-Note.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_NRFA1_NRFAStation21003TweedPeebles16Dec2025.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertF_PCCChartdArbor22Dec2025.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/22_00422_AMC-REFUSAL-3631966.pdf


   

Community Council of the Royal Burgh of Peebles and District Page 10 of 31 

4.6.4. No further AMC applications were submitted, and PPP expired 4 Mar 2024. 

4.6.5. The applicant has been unable to bring forward a design which integrates 
into the conservation area landscape and has an acceptable degree of tree 
loss. The raft of environmental and placemaking policy failures that resulted 
in refusal are fundamental to this proposal for flats in this ecologically 
sensitive woodland on the Tweed SAC. The PPP appears unimplementable 
and this section 42 for the same development should be refused. 

4.6.6. In the absence of competent (up to date) reports, consideration of the true 
scale of the proposal’s landscape, ecology and arboricultural impacts 
against the materially strengthened SDP leads to the same conclusion – that 
permission must be refused. Our assessment (see section 10 below) shows 
multiple failures against 10 NPF4 policies and 12 LDP2 policies. 

5. Approval would breach Habitats Regulations 
– giving grounds for judicial review 

5.1. Evidence of the presence of European Protected Species (EPS). The site is a 
biodiverse, species rich, riparian woodland. EPS, and Nationally Protected Species 
(Scottish Biodiversity List) records from the National Biodiversity Network [NBN1] 
show 10,612 individual biological records, with 100 different protected species present 
on or near the site, including bats (multiple species) and otter – both are EPS. 

5.2. Habitats Regulations Appraisal (HRA) is mandatory but has not been performed. 
NatureScot confirm that “construction of the residential development … is likely to 
have a significant effect on the River Tweed SAC. Consequently, Scottish Borders 
Council, as competent authority, would be required to carry out an appropriate 
assessment”, i.e. HRA [ECOL5]. Habitat Regulations would require an HRA prior to 
approval, but planners confirm that HRA has not been performed [ECOL7] and no 
ecological reports are available (see section 4.3 above) on which to perform HRA. 

5.3. The Environmental Rights Centre for Scotland (ERCS) letters to SBC. SBC did 
not consult their own ecologist or NatureScot until ERCS intervened on 9 Jul 2025 
[ECOL4] owing to the nationally significant issues SBC’s approval of this application 
without HRA would raise. Full details are contained in our 21 Jul 2025 letter [PCC3] 
explaining why Habitats Regulations require refusal of 24/00031/FUL. 
1. The proposal to build has likely significant effect on SAC and requires HRA 
2. SBC is the decision maker under Habitat Regs (NatureScot’s role is to advise) 
3. SBC ecologist scientific appraisal says condition 7 is vital to protect Tweed SAC 
4. NatureScot concurs condition 7 is vital to protect the integrity of the Tweed SAC 
5. HRA requires rejection without proof of no impact beyond scientific doubt 
6. Discretion under the Act does not apply to Habitats Regulations. 

5.4. Planners decide to refuse 24/00031/FUL under delegated powers. On 22 Sep 
2025, planners wrote to the applicant [RFS25] explaining “we are unable to make a 
positive recommendation on this application.” “A recommendation would be made 
under delegated powers. That would be a recommendation to refuse permission.” We 
invite the LRB to support the planning officers by refusing permission. 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_NBN1_NBNPresence8Dec2025.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00031_FUL-NATURE_SCOT-4134973.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ECOL7_ERCSEmailHRADuty3Nov2025.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ECOL4_ERCSEmailHRADuty9Jul2025.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00031_FUL-COMMUNITY_COUNCIL-4136766.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00031_FUL-TO___FROM_AGENT-4169264.pdf
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5.5. ERCS say approval of this application gives grounds for judicial review. ERCS’ 3 
Nov 2025 email to SBC [ECOL7] set out why HRA was required and that approval 
without HRA would give grounds for judicial review: 

“There are two reasons why an appropriate assessment is required. 
First, NatureScot appears to have misunderstood the nature and implications of 
24/00031/FUL and 24/00247/FUL. NatureScot’s advice should be interpreted 
accordingly. 

Second, advice received from the Council’s ecology officer indicates that 
24/00031/FUL and 24/00247/FUL are likely to have a significant effect on the 
River Tweed SAC.” 

“Our view is that if the Council determines [i.e. approves] 24/00031/FUL and 
24/00247/FUL without an appropriate assessment, there would be grounds for a 
judicial review arising from a breach of the Regulation 48(1) duty.” 

5.6. CG Fry [2025] UKSC 35. This recent UK Supreme Court decision underscores the 
importance of the Habitats Regulations, emphasising that HRA must be performed by 
law when the need is discovered at any point in the planning process – regardless of 
any prior failings to carry one out during PPP (as happened here): 

[47] “The object of [the Habitats] Directive was to ensure a high degree of 
protection for vulnerable habitats and sites of various kinds as identified for the 
purposes of the Directive [including the Tweed SAC], and to ensure careful 
scrutiny of development proposals likely to have an impact on such habitats and 
sites with a view to minimising or avoiding such impact.” 

[56] “It is clear that the protective purpose of the Habitats Regulations and the 
precautionary principle would be defeated, rather than promoted and respected, if 
the Regulations are read as precluding any opportunity for an appropriate 
assessment to be carried out at a later stage in a multi-stage planning process, 
such as that in issue in the present proceedings, where the planning authority has 
for any reason (eg by oversight, misinterpretation of the law or being ignorant of 
relevant science or misunderstanding that science) failed to carry one out at the 
stage of assessing whether to grant outline planning permission.” [Prec2] 

5.7. HRA must be carried out if the need for one becomes apparent – regardless of the 
stage of planning. Here (like CG Fry) we are concerned with conditions, the grant of 
which also has the effect of renewing PPP. HRA has never been carried out for 
Kingsmeadows (though even if it had, it would still need to be carried out for this 
application). There are no ecological data on which that HRA could be based. Thus, in 
order to avoid a breach of Habitats Regulations, which would give grounds for judicial 
review, permission should be refused. 

6. Unacceptable arboricultural impact 

6.1. This section of the community’s objection is written by a retired Chartered 
Arboriculturalist and former Registered Consultant of the Institute of Chartered 
Foresters with 40 years forestry and arboriculture experience, specialising in trees and 
planning matters for over 30 years (see full report [ExpertF]). 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ECOL7_ERCSEmailHRADuty3Nov2025.pdf
https://supremecourt.uk/uploads/uksc_2024_0108_judgment_f0d130452c.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertF_PCCChartdArbor22Dec2025.pdf
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6.2. The AIA part of the report gives no detail whatsoever of exactly how the "mature trees 
to the east", are to be protected. We're told the development will only mean losing 
some low value, self-sown trees and important trees nearby will be protected. The 
proposed development itself would require the direct removal of 34 trees. The "mature 
trees to the east," would almost certainly end up being lost as collateral damage later 
on as a result of root damage sustained during development. 

6.3. The second part of the AIA is titled "Access Route". The sole negative issue foreseen 
is that it will "only" mean losing two mature limes to form the bell-mouth junction. 
These two trees, which stand right next to Kingsmeadows Road, are actually large, 
mature, 'A' category trees. One wonders how much more significant can trees get? 

6.4. All in all the AIA is a minor masterpiece of client-friendly, disingenuous writing. It 
claims the whole proposed development can all be achieved with minimal effect on the 
existing tree cover but, unsurprisingly, no back-up detail is given to support those 
assertions. 

6.5. In her subsequent consultation response of 5th June 2020 to Ranald Dodds regarding 
application 19/00182/PPP Ms McDermott said: "I would like to see the AIA section of 
the report reinstated as this assesses the impact of the development on the trees, 
including showing the trees that will require to be removed as a result of the 
development as well as location of protective fencing to be installed. I would also want 
to see an Arboricultural Method Statement (AMS) which would show how any 
development, including the upgrading and widening of the access from 
Kingsmeadows Road and parking areas would be carried out while minimising impact 
on retained trees". 

6.6. The requested AIA and supporting information regarding the access does not appear 
to have ever been forthcoming. 

6.7. The applicants have not produced any further specialist arboricultural information in 
support of the application since Donald Rodger Associates' reports noted above. With 
regard to the proposed access road, I note that no Arboricultural Method Statement 
(as requested by Ms McDermott) or relevant engineering specifications appear to 
have been submitted. The mere fact that it still has not been submitted suggests that 
they may have been unable to find a suitably qualified and credible engineering 
consultant willing to prepare the necessary documents. 

6.8. The existing road surface would be completely and utterly destroyed after only a few 
passes and the compaction that would result would cause extensive and irreparable 
damage to the roots of adjacent trees. 

6.9. The access would have to be constructed to fully engineered, adoptable highway 
specifications. This would obviously mean the complete loss of any tree roots present 
and either render adjacent trees unstable and liable to collapse or kill them due to root 
loss. This appears to have been acknowledged with the later application in 2022 
(22/00422/AMC), necessitating the removal of significant trees which were, 
memorably, glibly described in a later AIA from Donald Rodger Associates as "not 
being significant when viewed from outside the site". 

6.10. Apart from the access road, a development of the proposed size and scale involves 
compounds, areas for the storage of materials, site huts, parking areas etc. These 
areas should be delineated by robust protective fences, with their precise locations 
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being provided as an essential part of the AIA. No such details appear to have been 
submitted. 

6.11. Although a pre-development AIA may claim that fencing would be installed at positions 
x and y to respect the RPAs of retained trees, it very rarely happens that way, as 
actual requirements cannot be determined in advance by the arboriculturist. There are 
inevitably "accidents". So by the end of the development phase, half the trees 
originally scheduled for retention are either lost already or so badly damaged or 
otherwise compromised that they have to be removed. Any arboriculturist with 
development experience knows this happens time and time again. One way to limit 
such creep (apart from regular inspections by the Tree Officer) is to have a Tree 
Preservation Order in force, and signs up on the fencing making clear that damage is 
a criminal offence with fines up to £20,000 for contravention. 

6.12. Both Scottish Ministers and the planning authority have a duty to ensure, wherever it 
is appropriate, that in granting permission for any development adequate provision is 
made, by the imposition of conditions, for the preservation or planting of trees. As part 
of this, planning authorities have a duty to make such tree preservation orders (TPOs) 
as appear to the authority to be necessary with the grant of such permission. If any 
trees warrant such protection, many of the trees at Kingsmeadows House must surely 
qualify by any conceivable metric. They fully deserve a TPO, they are at risk, and the 
residents of Peebles have been asking Scottish Borders Council to make an Order for 
years [TPO1]. 

6.13. Conclusions 

6.14. Amongst the raft of relevant policies applicable to the case is Scottish Borders Local 
Plan - Supplementary Planning Guidance on Trees and Development (October 2020). 
It states: 

6.14.1. "Development which would result in the unjustified felling, or which would 
result in damage to important trees or woodland resources, will not be 
permitted". 

6.15. That seems pretty clear and does not leave much room for debate. Yet consent was 
granted for a proposed development which would clearly have had such an impact. 
The earlier version of the SPG dated March 2008 (which was current at the time 
consent was originally granted) carried exactly the same wording. 

6.16. SBC planners do not seem to have sought the advice of their own, in-house Tree 
Officer, which is frankly astonishing given it is such a high-profile and important site in 
the heart of the Peebles Conservation Area with so many magnificent, rare and 
notable trees. Instead they have given responsibility to assess the impact on trees to 
their Landscape Architect [Tree2] who, with all due respect, does not have, and 
cannot in all fairness be expected to have, the specialist knowledge and 
understanding of the issues involved that their own arboriculturist would have 
provided, had he been consulted. Why he has never been consulted is not just a 
minor detail, it is crucial to understanding the whole sorry mess the planning history at 
Kingsmeadows House has become. Had he been involved from the beginning, I doubt 
that the Applicants would have passed first base with such a clearly impossible 
scheme and the AIA supplied by Donald Rodger Associates would have been kicked 
into touch on day one. Add to that the fact that it is now 10 years on, and he still has 
not been consulted. It would be interesting to know why. 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_TPO1_DavidMundellSBCTPO11Dec2024.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-FROM_LANDSCAPE_ARCHITECT-3356418.pdf
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6.17. I believe that there is no feasible way to construct the access road to the required 
standard needed to serve such a development without losing the majority of the trees 
in the vicinity, either through direct loss or subsequently as a result of damage caused. 
The consent given under 19/00182/PPP was predicated on the erroneous assumption 
that there would somehow be a technical solution to the problems raised, and that it 
would only be a matter of supplying the correct engineering input to design a feasible 
way to implement the proposed new access while retaining the trees in a healthy and 
viable condition. A Condition was to be submitted requiring details of how this was 
going to be achieved. The Council did not insist on convincing proof, up front, that it 
could be achieved – details which have still not been provided by the applicant. This 
should have been insisted upon before making a decision, not left to a Condition, and 
if it had been, it would have been obvious at that stage that it simply couldn't be done 
and consent should never have been granted. 

6.18. I believe that considering the number and quality of trees likely to be lost, the 
application would have an unacceptable impact on the existing tree cover at the site. 
Granting permission would be contrary to numerous relevant policies and should 
therefore be refused. 

7. Unacceptable ecological and biodiversity impact 

7.1. This section of the community’s objection is written by a Chartered Environmentalist, 
Member of the Chartered Institute of Ecology and Environmental Management 
(CIEEM) and professional ecologist with 30 years’ experience of assessing the 
ecological impact of development proposals in the Scottish Borders (see full report 
[ExpertE]). 

7.2. In this specific case, granting of the appeal would result in a renewal of an expired 
permission. The planning authority must consider the effect of granting any new 
permission in light of the new National Planning Framework 4 (NPF4), which 
represents a material change compared with previous policy, e.g.: 

7.2.1. "Policy 1: When considering all development proposals significant weight will 
be given to the global climate & nature crises." 

7.3. I am very concerned that the ecology and bat reports are the same reports that were 
submitted with the application for planning permission in principle in 2019 
(19/00182/PPP). It would be negligent for the Local Review Body to grant 
consent for this application in the absence of up to date, contemporary 
ecological data and to rely on data that will be seven years old when the local 
review body meets. 

7.4. Absence of Habitats Regulations Appraisal. The northern boundary of the site lies 
approximately 10 m from the River Tweed Special Area of Conservation (SAC) and 
Site of Special Scientific Interest (SSSI). The Council’s own screening opinion sent to 
the applicant on 8th November 2021 acknowledges potential connectivity to the River 
Tweed SAC and states that a proportionate Habitats Regulations Appraisal will be 
required. No documentation has been submitted by the applicant assessing 
whether the proposed development is likely to have a significant effect on the 
SAC. The Council are therefore unable to approve this planning application 
unless a Habitats Regulations Appraisal of the development is undertaken. 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
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7.5. Inadequate ecological survey. The Ecological Baseline Report [ECOL3] is a curate’s 
egg. On first sight it appears to closely follow Good Practice Ecological Guidance set 
out by the Chartered Institute of Ecology and Environmental Management (CIEEM). 
On closer inspection however a number of omissions are identified while the 
ecological valuation of the site and impacts of the proposed development are 
understated. 

7.5.1. Bats. The Ecological Baseline Report acknowledges that because the 
Preliminary Roost Assessment was carried out in June 2019, some potential 
bat roosts in trees could have been overlooked due to the trees being in full 
leaf. My site visit in 2022 (with leafless trees) confirmed this with at least 
three trees exhibiting cavities offering low and moderate bat roost potential 
which were not identified in the Ecological Baseline Report. I am sure that a 
more systematic approach would reveal more trees within the development 
footprint (or within 30m) offering bat roost potential. Planning Authorities 
should require adequate survey information to determine whether bat 
roosts are present, likely to be affected by the development and to fully 
consider potential impacts on bats prior to the determination of an 
application. This has demonstrably not occurred with this application 
leaving the Council’s decision-making open to challenge. 

7.5.2. Otter. The otter survey undertaken to inform the Ecological Baseline Report 
for the site found no evidence of otter along the River Tweed within 250m of 
the site. The survey noted that it is possible that evidence of otter activity 
was under recorded. In my expert opinion otter activity was significantly 
under recorded along this section of river. A recent data search with The 
Wildlife Information Centre (TWIC) identified otter sightings in the River 
Tweed at Kingsmeadows House in 2022. In September 2024 I undertook an 
otter survey as part of a Preliminary Ecological Appraisal of a proposed path 
upgrade for Scottish Borders Council (SBC) which included the section of 
river upstream of Kingsmeadows House (Tweed Ecology Ltd, 2024). I found 
two deposits of fresh otter spraint on bankside boulders within 200m of the 
site boundary despite my survey area starting upstream of Kingsmeadows 
House. 

7.5.3. Red squirrel. The Ecological Baseline Report seems to understate the 
importance of red squirrel on the site. No mention is made of the legal 
protection afforded to red squirrel in Section 2 of the report, and they are not 
considered in Section 5 of the report. Red squirrels and their dreys are 
legally protected in Scotland by the Wildlife and Countryside Act, 1981 (as 
amended). This protection was strengthened by the Nature Conservation 
(Scotland) Act, 2004, and it is an offence to: 

7.5.4. “Deliberately or recklessly kill, injure or capture a red squirrel; 
Deliberately or recklessly disturb or harass a red squirrel when it is 
occupying a place of shelter; 
Damage or destroy a red squirrel drey; and 
Deliberately or recklessly obstruct access to a red squirrel drey or otherwise 
deny a squirrel the use of its drey.” 

7.5.5. Red squirrel dreys are protected whether or not they are in use, as red 
squirrels can return to them intermittently. Any development within 5 m of a 
red squirrel drey may require a licence from NatureScot due to the likelihood 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/20_00275_FUL-ECOLOGY_BASELINE_REPORT-3334808Ecology.pdf
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of disturbance of red squirrels occupying the drey. This exclusion zone 
extends to 50 m during the red squirrel breeding season (February to 
September inclusive). 

7.5.6. Red squirrel are present on the site with records reported on the 
Saving Scotland’s Red Squirrels website as recently as 30th December 
2023. My site visit in 2022 identified at least four squirrel dreys on the 
site or within 50 m of the site boundary. While these dreys could be 
occupied by grey squirrels, no attempt has been made to survey 
squirrels on the site to allow an impact assessment of the development 
on red squirrel to be undertaken. 

7.5.7. Breeding birds. The desk study for birds includes a number of species 
which are highly unlikely to have ever been recorded in Peebles. These 
include fulmar, long-tailed duck (both sea birds) and most bizarrely of all, a 
greater sand-plover, which has only been recorded in the UK on 19 
occasions. As a result the entire desk study is called into question – are the 
desk study results actually for this site or have they been accidentally 
included for another site? During my site visit in 2022, I recorded a pair of 
stock dove exhibiting territorial behaviour on the site; these are listed on the 
Amber List of Birds of Conservation Concern (Stanbury et al., 2021). 

7.6. Deficient impact appraisal of woodland habitats on the site. The semi-natural 
broadleaved woodland on the site is assessed as being of only local value in the 
Ecological Baseline Report. No mention is made of the importance of this site in 
providing an ecological corridor along the River Tweed into the centre of Peebles and 
beyond. This is well illustrated in this Land Cover Map data from UKCEH (2015) 

 
The proposed development site lies in the centre of Figure 1 at Kingsmeadows. 
Clearly outlined in red on the map is a corridor of broadleaved woodland connecting 
Kingsmeadows into the town centre via Victoria and Whitestone Parks to the west, 
then downriver and across to the ancient semi-natural woodland at Janet’s Brae, then 
looping back around the town to link into further ancient semi-natural woodland to the 
south. 
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7.7. Non-compliance with planning policies. The proposed development contravenes 
the following policies in the Scottish Borders Council Local Development Plan 2 
adopted 22 Aug 2024 for the reasons set out in detail in section 10 below. 

7.7.1. Policy EP1: International Nature Conservation Sites and Protected Species 
Policy EP2: National Nature Conservation and Protected Species 
Policy EP3: Local Biodiversity and Geodiversity 
Policy EP10: Gardens and Designed Landscapes 
Policy EP11: Protection of Greenspace 
Policy EP12: Green Networks 
Policy EP13: Trees, Woodlands and Hedgerows 

7.8. Biodiversity Crisis. The UK is already one of the most nature-depleted countries in 
the world, in the bottom 10% globally and last among the G7 group of nations. 
Biodiversity is declining faster than at any time in human history. Since 1970, there 
has been on average almost a 70% decline in the populations of mammals, birds, fish, 
reptiles and amphibians. 15% of UK species are threatened with extinction. One of the 
major pressures on the nature of the UK is urbanisation (House of Commons 
Environmental Audit Committee, 2021). We have to take action now. Developments 
such as this are part of the problem and not the solution. 

7.9. Conclusion. Kingsmeadows House and Policies are such an important asset to the 
biodiversity and public of Peebles as evidenced above and supported by the 509 
objectors to the previous application. I remain very concerned about the cumulative 
impact of this development on the entire woodland area and it is vital that Scottish 
Borders Council continue to protect the whole conservation area.  

7.10. I strongly urge the Local Review Body to reject this application. 

8. Proposal is in the flood plain 

8.1. The Flood Risk Assessment (FRA) dated November 2019 [SBC2] used for 
19/00182/PPP is out of date and not fit for purpose for the current application as the 
data used for flood modelling severely underestimates the actual flood risk. 

8.2. Additional data added to the records for the Peebles gauging station 21003 [NRFA1] 
in 2022 show that the true peak flow rate of 721 m3/s is 44% higher than the value 
used for flood modelling shown in section 4.3.3 of the FRA 499.99 m3/s. The true peak 
event occurred on 7 Jan 1949, not the 30 Dec 2015 event used for the FRA modelling. 
Similarly, the 7 Jan 1949 peak stage (water height) of 4.111m was almost half a metre 
higher (0.461m) that used for FRA modelling. 

8.3. The FRA itself acknowledges a limited shelf life, since flood data are regularly added 
to with work ongoing to digitise records. Section 2.2 states 

8.3.1. “Limits of Report 
This assessment has been carried out based on the information made 
available at the time of writing and should be reviewed during detailed 
design, as further information becomes available.” 

8.4. More than six years has passed since then and flood levels have been revised 
significantly upwards. 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-FLOOD_RISK_ASSESSMENT-3287990.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_NRFA1_NRFAStation21003TweedPeebles16Dec2025.pdf
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8.5. Page 24 of the approved design statement for 19/00182/PPP [Des1] confirms that the 
proposal is in the flood plain: “A flood risk analysis was carried out in March 2015 and 
the proposed development slightly impacts on the 1 in 200 year flood area.” Based on 
the increased flood levels, even more of the proposal is in the flood plain than 
previously believed. Without accurate flood models, it is not possible to mitigate these 
risks. Nor is it reasonable to attempt to mitigate these unknown risks by deferring flood 
modelling to conditions. 

8.6. SEPA objected to 19/00182/PPP on the basis the development was within the flood 
plain, only lifting their objection after being told the development had been set back 
from the flood plain [SEPA1]. But in reality this did not happen. The approved site plan 
for 19/00182/PPP [SBC1] dated June 2015 shows that the North-East corner of the 
proposal is within the 1 in 200-year flood event line. Grant of this permission under 
section 42 must be for the same development on the same site as that previously 
granted and would therefore be in the flood plain. SEPA policy would require them to 
object [SEPA3]. 

8.7. It is not reasonable to grant new permission for development in the flood plain without 
a competent FRA and the flood risks being understood. Neither is it possible to 
mitigate unknown flood risk through condition. Permission must therefore be refused. 

9. Borders Housing Land Supply is 170% of MATHLR & LHLR 

9.1. These luxury apartments proposed for infill land do nothing to redress the housing 
emergency and are not included in SBC’s 19 Dec 2024 Delivery Programme [HLA3]. 

9.2. As SBC’s CEO explained to the Convenor of the Local Government Housing and 
Planning Committee 24 Jul 2024 [HLA2], the housing emergency SBC recently 
declared is one of homelessness, social housing stock, construction costs and 
affordability for lower waged earners – i.e. issues of equality, not housing supply. This 
proposal for luxury housing will not alleviate the housing emergency the Scottish 
Borders is experiencing, its location on a site not allocated in the LDP is surplus to 
housing land supply requirements, and the proposal is not supported by an agreed 
timescale for build-out – i.e. the proposal is contrary to NPF4 policy 16 e and f. This 
proposal should, therefore, be rejected. 

9.3. SBC’s latest Housing Land Audit published April 2025 [HLA1] shows “there is 
sufficient land for a 10 year period. MATHLR within NPF4: 480 units per annum (4,800 
units over 10 year period). Established housing land supply (22/23): 8,225 units.” That 
is, the established housing land supply in the Scottish Borders is 170% of the “the 
Minimum All-Tenure Housing Land Requirement (MATHLR) for the Scottish Borders, 
at 4,800 units over a 10 year period” [HLA1, page 15]. SBC Adopted the NPF4 
MATHLR target of 4800 as the Local Housing Land Requirement (LHLR) at 3.1 and 
6.1 in LDP2 [LDP2]. 

9.4. More recent numbers from the 19 Dec 2024 Delivery Programme show exactly the 
same picture, with a deliverable supply from allocated sites (not including infill) of 
7,943 units – well over (165% of) the MATHLR. 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-APPROVED_-_DESIGN_STATEMENT-3452453.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-SEPA-3324035.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-APPROVED_-_SITE_PLAN-3452452.pdf
https://www.gov.scot/publications/national-planning-framework-4-policy-22-flood-risk-and-water-management-chief-planner-letter-october-2025/
https://www.scotborders.gov.uk/downloads/file/13155/delivery-programme-2024
https://www.parliament.scot/-/media/files/committees/local-gov/correspondence/2024/scottish-borders-council-submission-on-housing-emergency.pdf
https://www.scotborders.gov.uk/downloads/download/294/housing-land-audit
https://www.scotborders.gov.uk/downloads/download/294/housing-land-audit
https://www.scotborders.gov.uk/downloads/file/12939/adopted-ldp2-volume-1-policies
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10. Evaluation against NPF4 and LDP2 policies 

10.1. Because the underlying planning permission in principle has expired without 
development having commenced, and the effect of granting this permission would be 
to create a new permission where none exists, it is entirely appropriate to reconsider 
the principle of this development in light of the current development plan (in support, 
we draw the LRB’s attention to [2020] CSIH 13 [Prec1], paragraphs 35-38). We 
provide an assessment of the principle of the proposal against the current statutory 
development plan (grouped by issue). In our view, there are numerous conflicts with 
the plan and permission should be refused. We remind the LRB that the appellant did 
not lodge a valid appeal against SBC’s decision to refuse 24/00030/FUL and that this 
appeal should not be used to circumvent due process on appeals (by rerunning that 
appeal). It follows that it is now a matter of fact that the principle of this development is 
contrary to the SDP for the reasons stated in the 9 Dec 2024 refusal notice [RFS24]. 

10.2. NPF4 Policy 1: Tackling the climate and nature crises. 

10.2.1. “When considering all development proposals significant weight will be 
given to the global climate and nature crises.” 

10.2.2. The climate and nature crises are directly relevant to the overarching issues 
under consideration here – trees and ecology. The weight given to these 
issues is for the decision maker – but it must be significant. That means it 
must have an effect. That effect must be visible and strong – determinative 
even. This issue must be utmost in your mind, and it must have a stronger 
impact on decision making than any other issue. 

10.2.3. Policy 1 has key policy connections to all other policies – meaning that this 
policy needs to be borne in mind when considering all other policies. Only 
policies 2 and 14 share the same extensive scope. But policy 1 is unique – it 
is the only policy in the entire NPF4 directing decision makers to give 
significant weight to any issue. 

10.2.4. As we list the remaining issues in the remainder of this document, we ask 
you to bear in mind the significant weight afforded these climate and 
nature issues by policy 1, and bear in mind that this applies to 
consideration of LDP2 policies as well. 

10.2.5. This is a new requirement, which wasn’t included in the previous SDP. 

10.3. NPF4 Policy 3: Biodiversity. 

10.3.1. “a) Development proposals will contribute to the enhancement of 
biodiversity, including where relevant, restoring degraded habitats and 
building and strengthening nature networks and the connections between 
them. Proposals should also integrate nature-based solutions, where 
possible.” 

https://www.scotcourts.gov.uk/media/21ydfbyg/court-of-session-judgement-city-of-edinburgh-council-against-the-scottish-ministers-and-first-granton-developments-ltd-and-second-lester-gibbons-09-april-2020.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00030_FUL-REFUSAL-4051824.pdf
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10.3.2. There are no valid2 ecological assessments or tree reports submitted with 
this application to demonstrate that biodiversity will be enhanced. Expert 
evidence shows the opposite. The proposal fails the test of policy 3a. 

10.3.3. This woodland is located within the Green Network shown in figure EP12a of 
LDP2 policy EP12a but does not demonstrate biodiversity enhancement. 
This is a further failing of the policy 3a test of “building and strengthening 
nature networks and the connections between them.” 

10.3.4. The requirement for biodiversity enhancement is new under NPF4. This is a 
much stronger requirement than under the previous LDP where mitigation 
was considered acceptable. It would not be appropriate to grant any new 
permission containing conditions 10–14 of 19/00182/PPP since they 
attempted to use conditions to mitigate the obvious and inevitable 
biodiversity loss entailed with this proposal. Based on the evidence in front 
of the committee today, the proposal must be rejected. 

10.3.5. “c) Proposals for local development will include appropriate measures to 
conserve, restore and enhance biodiversity, in accordance with national and 
local guidance. Measures should be proportionate to the nature and scale of 
development.” 

10.3.6. This proposal does not include measures to conserve, restore and enhance 
biodiversity. The proposal therefore fails the test of policy 3c. 

10.3.7. “d) Any potential adverse impacts, including cumulative impacts, of 
development proposals on biodiversity, nature networks and the natural 
environment will be minimised through careful planning and design.” 

10.3.8. There are no valid assessments that show what the adverse impacts of this 
proposal on biodiversity, nature networks and the natural environment are. 
There has been no effort to minimise these effects (because they are not 
understood by the applicant). The proposal fails the test of policy 3d. 

10.4. NPF4 Policy 4: Natural Places. 

10.4.1. “a) Development proposals which by virtue of type, location or scale will 
have an unacceptable impact on the natural environment, will not be 
supported.” 

10.4.2. The location of this proposal, set within woodland containing 91 trees listed 
on the Woodland Trust’s Ancient Tree Inventory on the banks of the Tweed 
SAC, together with the scale of the proposal requiring the loss of upwards of 
50 trees together with the unassessed impact on biodiversity (including 
European and Nationally Protected species described in section 6.1 above) 
meets the Policy 4a definition – requiring this proposal not to be supported. 

 

2 To avoid lengthy repetition, by valid reports, we mean reports submitted by suitably 
qualified experts (such as MICFOR or MCIEEM) where the report validity period (often a 
year or 18 months from issue date) has not expired. 
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10.4.3. “b) Development proposals that are likely to have a significant effect on an 
existing or proposed European site (Special Area of Conservation or Special 
Protection Areas) and are not directly connected with or necessary to their 
conservation management are required to be subject to an “appropriate 
assessment” of the implications for the conservation objectives.” 

10.4.4. There is evidence before the LRB from SBC’s ecologist and NatureScot that 
this proposal does have likely significant effect on the Tweed SAC. This 
proposal for housing is not for conservation management of the Tweed SAC. 
And yet an appropriate assessment (HRA) has not been performed. This 
proposal fails the tests of policy 4b and should be rejected. 

10.4.5. We also have legal advice from ERCS that approval would contravene the 
Habitats Regulations – which would give grounds for judicial review. These 
regulations are not just one of many factors to be weighed in the balance by 
the LRB. Failing to observe the Habitats Regulations would make approval 
unlawful and that would form one of the grounds for judicial review. The local 
community is so strongly opposed to these proposals that there have been 
over 800 objections to the applicant’s various proposals within the grounds 
of Kingsmeadows House and councillors have no doubt seen newspaper 
headlines and BBC articles. The likelihood that approval will result in judicial 
review – and the expense that would entail for both SBC and the community 
– should be factored into this decision. 

10.4.6. “c) Development proposals that will affect a National Park, National Scenic 
Area, Site of Special Scientific Interest or a National Nature Reserve will only 
be supported where: i. The objectives of designation and the overall integrity 
of the areas will not be compromised; or ii. Any significant adverse effects on 
the qualities for which the area has been designated are clearly outweighed 
by social, environmental or economic benefits of national importance.” 

10.4.7. This site is a Site of Special Scientific Interest [TWIC2]. We do not have any 
valid assessment of how this project will impact the interests (species) 
protected by SSSI or its overall integrity. Neither is there any evidence of 
social, environmental or economic benefits of national importance before the 
LRB. This proposal therefore fails the tests of policy 4c. 

10.4.8. “e) The precautionary principle will be applied in accordance with relevant 
legislation and Scottish Government guidance.” 

10.4.9. We have provided evidence that this project could do real harm to an 
ecologically sensitive and biodiverse SAC / SSSI. A decision to allow this 
development without valid arboricultural or ecological assessment would not 
accord with the precautionary principle and policy 4e requires the proposal 
to be refused. 

10.4.10. “f) Development proposals that are likely to have an adverse effect on 
species protected by legislation will only be supported where the proposal 
meets the relevant statutory tests. If there is reasonable evidence to suggest 
that a protected species is present on a site or may be affected by a 
proposed development, steps must be taken to establish its presence. The 
level of protection required by legislation must be factored into the planning 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/TWIC2_KingsmeadowsSSSI250mBufferTWIC.pdf
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and design of development, and potential impacts must be fully considered 
prior to the determination of any application.” 

10.4.11. There is evidence before the committee – in the form of species presence 
records provided by the National Biodiversity Network – of European 
Protected Species (including otter and multiple species of bat) and 100 
species on the Scottish Biodiversity List on or ecologically connected to the 
proposed site. Yet steps have not been taken by the applicant to establish 
these species presence or factor their protection into the development. We 
cannot defer these steps to conditions (as was done in previous approvals 
under outdated planning policy). The proposal fails the tests of policy 4f. 

10.5. NPF4 Policy 6: Forestry, woodland and trees. 

10.5.1. “a) Development proposals that enhance, expand and improve woodland 
and tree cover will be supported.” 

10.5.2. This proposal does not benefit from the general support provided by policy 
6a because this proposal does not enhance, expand or improve woodland 
and tree cover. The related section 42 application 24/00030/FUL was 
refused in part for breaching NPF4 Policy 6, thus the principle of this 
development has already been found to breach NPF4 Policy 6. 

10.5.3. “b) Development proposals will not be supported where they will result in: 
i. Any loss of ancient woodlands, ancient and veteran trees, or adverse 
impact on their ecological condition; 
ii. Adverse impacts on native woodlands, hedgerows and individual trees of 
high biodiversity value, or identified for protection in the Forestry and 
Woodland Strategy; 
iii. Fragmenting or severing woodland habitats, unless appropriate mitigation 
measures are identified and implemented in line with the mitigation 
hierarchy;” 

10.5.4. The diagram in section 2.7 above shows that there are veteran trees near 
the site. We know that the proposal entails substantial tree loss (upwards of 
50 trees in the AMC) and we have expert arboricultural evidence of the harm 
this level of tree loss would inflict on the wider remaining woodland. The 
developer provides no AIA to understand or mitigate the impact of this 
proposal on the ecological condition of these veteran trees. This proposal 
fails the tests of policy 6b(i) and should be refused. 

10.5.5. All of the trees on the Woodland Trusts Ancient Tree Inventory are of high 
biodiversity value – including the 3 veteran and 37 notable trees within the 
site boundary plus appropriate buffer shown in the figure at 2.7 above. The 
points made in the previous bullet also trigger the policy 6b(ii) requirement 
not to support this proposal. 

10.5.6. This proposal fragments and severs the woodland corridor along the Tweed 
to the West from the corridor to the East, both of which form part of the 
Green Network under LDP2 policy EP12 shown in figure EP12a. National 
Records [TWIC3] list this as a high priority woodland habitat network. This 
triggers the policy 6b(iii) requirement not to support this proposal. 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/TWIC3_KingsmeadowsIHN250mBufferTWIC.pdf
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10.6. NPF4 Policy 7: Historic assets and places. 

10.6.1. “a) Development proposals with a potentially significant impact on historic 
assets or places will be accompanied by an assessment which is based on 
an understanding of the cultural significance of the historic asset and/or 
place. The assessment should identify the likely visual or physical impact of 
any proposals for change, including cumulative effects and provide a sound 
basis for managing the impacts of change. 

10.6.2. Proposals should also be informed by national policy and guidance on 
managing change in the historic environment, and information held within 
Historic Environment Records.” 

10.6.3. Construction of these flats has a potentially significant impact on 
Kingsmeadows House and its setting. Indeed, detailed permission 
22/00422/AMC for construction of this block of flats was refused because 
“The design, layout and details of the proposed development would not 
respect the character or appearance of the conservation area, the setting of 
the listed building and the locally designated landscape. … In doing so, the 
application fails to comply with Scottish Borders Local Development Plan 
2016 policies PMD2; PMD5; EP7; EP9 and; EP10.” 

10.6.4. This application is not accompanied by the required assessment and the 
design statement for 19/00182/PPP does not help manage the potential 
conflict as it refers to fourteen-year-old design policies in LDP2011, two 
iterations prior to the current LDP. The proposal therefore fails the 
requirements of Policy NPF4 7a. 

10.6.5. “d) Development proposals in or affecting conservation areas will only be 
supported where the character and appearance of the conservation area 
and its setting is preserved or enhanced. Relevant considerations include 
the: 
i. architectural and historic character of the area; 
ii. existing density, built form and layout; and 
iii. context and siting, quality of design and suitable materials.” 

10.6.6. The refusal of 22/00422/AMC for failing to respect the character of the 
conservation area (see previous quote) also shows that the reality of this 
proposal conflicts with policy 7d. 

10.6.7. “e) Development proposals in conservation areas will ensure that existing 
natural and built features which contribute to the character of the 
conservation area and its setting, including structures, boundary walls, 
railings, trees and hedges, are retained.” 

10.6.8. As we know, the reality of this proposal is that significant numbers of mature 
trees would need to be felled within this conservation area, failing to respect 
the character of the conservation area and thereby failing the requirements 
of Policy 7e. 

10.7. NPF4 Policy 8: Green belts. 
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10.7.1. “a) Development proposals within a green belt designated within the LDP will 
only be supported if: … 
ii) the following requirements are met: 
reasons are provided as to why a green belt location is essential and why it 
cannot be located on an alternative site outwith the green belt;…” 

10.7.2. Green belts in LDP2 are identified in LDP2 Policy EP12: Green Networks. 
This site lies within the Green Network identified in figure EP12a. No 
reasons have been provided by the developer to justify this location and 
accordingly the proposal fails the test of NPF4 Policy 8a. 

10.8. NPF4 Policy 9: Brownfield, vacant and derelict land and empty buildings. 

10.8.1. “b) Proposals on greenfield sites will not be supported unless the site has 
been allocated for development or the proposal is explicitly supported by 
policies in the LDP.” 

10.8.2. The site is greenfield but has not been allocated for development in the 
LDP2. The proposal fails the test of NPF4 Policy 9b. 

10.9. NPF4 Policy 16: Quality homes 

10.9.1. “f) Development proposals for new homes on land not allocated for housing 
in the LDP will only be supported in limited circumstances where: 
i. the proposal is supported by an agreed timescale for build-out;” 

10.9.2. The site has not been allocated for development in LDP2 and is not 
supported by an agreed timescale for buildout. (Indeed, as the developer 
has had planning permission in principle for almost a decade but been 
unable to bring forward an acceptable proposal for detailed buildout, there is 
good reason to doubt timely buildout would follow.) The proposal therefore 
fails the test of NPF4 Policy 16f. 

10.10. NPF4 Policy 20: Blue and green infrastructure. 

10.10.1. “a) Development proposals that result in fragmentation or net loss of existing 
blue and green infrastructure will only be supported where it can be 
demonstrated that the proposal would not result in or exacerbate a deficit in 
blue or green infrastructure provision, and the overall integrity of the network 
will be maintained.” 

10.10.2. This proposal would fragment the woodland and sever the woodland corridor 
on the South side of the Tweed identified as a Green Network in LDP2 
Policy EP12, figure EP12a. No information has been provided to 
demonstrate that the proposal would not result in or exacerbate a deficit in 
green infrastructure provision, and the overall integrity of the network will be 
maintained. The proposal therefore fails the test of NPF4 Policy 20a. 

10.11. NPF4 Policy 22: Flood risk and water management. 

10.11.1. “a) Development proposals at risk of flooding or in a flood risk area will only 
be supported if they are for: 
i. essential infrastructure where the location is required for operational 
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reasons; 
ii. water compatible uses; 
iii. redevelopment of an existing building or site for an equal or less 
vulnerable use; or 
iv. redevelopment of previously used sites in built up areas where the LDP 
has identified a need to bring these into positive use and where proposals 
demonstrate that long-term safety and resilience can be secured in 
accordance with relevant SEPA advice. 
The protection offered by an existing formal flood protection scheme or one 
under construction can be taken into account when determining flood risk. 
In such cases, it will be demonstrated by the applicant that: 
all risks of flooding are understood and addressed; …” 

10.11.2. The proposal is at risk of flooding and in a flood risk area and the flood risk 
modelling provided with 19/00182/PPP underestimates flood risk (see 
section 5 above). That is, the proposal is not for any of the uses set out in (i) 
through (iv) and the applicant has not demonstrated that all risks of flooding 
are understood and addressed. The proposal therefore fails the tests of 
NPF4 Policy 22a. 

10.11.3. “c) Development proposals will: 
i. not increase the risk of surface water flooding to others, or itself be at risk.” 

10.11.4. Being in the flood plain, the proposal will increase the risk of surface water 
flooding to others, and itself be at risk. The proposal therefore fails the test of 
NPF4 Policy 22c (i). 

10.12. LDP2 Policy EP1: International nature conservation sites & protected species 

10.12.1. “Development proposals which will have a likely significant effect on a 
designated or proposed European site, which includes all Ramsar sites, are 
only permissible where an appropriate assessment has demonstrated that it 
will not adversely affect the integrity of the site.” 

10.12.2. “The assessment undertaken to date does not allow an assessment to be 
made of whether the development is likely to have significant effects on the 
River Tweed Special Area of Conservation (SAC)” [ExpertE] (see also 10.4.3 
above). As a reminder, NPF4 Policy 1 requirement that “significant weight 
will be given to the global climate and nature crises” applies here. 

10.12.3. “If there is reasonable evidence to suggest that a protected species is 
present on a site or may be affected by a proposed development, steps must 
be taken to establish its presence. The level of protection required by 
legislation must be factored into the planning and design of development, 
and potential impacts must be fully considered prior to the determination of 
any application.” 

10.12.4. “The assessment undertaken to date also does not allow the impact of the 
development on European Protected Species (bats and otters) to be fully 
considered [ExpertE].” The proposal fails the tests of policy EP1. 

10.13. LDP2 Policy EP2: National Nature Conservation Sites and Protected Species. 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
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10.13.1. “Development proposals which are likely to have a significant adverse effect, 
either directly or indirectly, on a Site of Special Scientific Interest (SSSI), a 
National Nature Reserve (NNR), or nationally protected habitats or species 
will not be permitted unless: 
a) the objectives of the designation and the overall integrity of the site will 
not be compromised, or 
b) any significant adverse effects on the qualities for which the area has 
been designated are clearly outweighed by social, environmental or 
economic benefits of national importance. 
If there is evidence to suggest that a legally protected species is on site or 
may be affected by proposed development, steps must be taken to establish 
its presence. The level of protection afforded by legislation must be factored 
into the planning and design of the development. Any impacts will be fully 
considered in determination of the application.” 

10.13.2. “The assessment undertaken to date does not allow the impact of the 
development on red squirrel to be properly assessed [ExpertE].” Data from 
the National Biodiversity Network [NBN1] evidences presence of circa 100 
Scottish Biodiversity List (nationally protected) Species. There are no valid 
ecological surveys or reports to address either part a or b of this policy. The 
proposal therefore fails the tests of LDP2 Policy EP2. 

10.14. LDP2 Policy EP3: Local Biodiversity and Geodiversity 

10.14.1. “The proposed development will result in the fragmentation of important 
broadleaved semi-natural woodland habitat and will have a significant 
negative impact on the integrity of an ecological corridor along the River 
Tweed.” [ExpertE] 

10.15. LDP2 Policy EP9: Conservation areas 

10.15.1. “The Council may require applications for full, as opposed to Planning 
Permission in Principle Consent.” 

10.15.2. As a reminder, this proposal has an extensive planning history, with PPP 
granted and expired twice. The single AMC application (22/00422/AMC) was 
refused because it failed to match the design statement or respect the 
character of the conservation area: 

10.15.3. “REASON FOR REFUSAL 
1. The design, layout and details of the proposed development would not 
respect the character or appearance of the conservation area, the setting of 
the listed building and the locally designated landscape. As a result, the 
proposal does not fulfil the requirements of conditions 1 and 8 [the AMC 
must match the design statement] of the planning permission in principle. In 
doing so, the application fails to comply with Scottish Borders Local 
Development Plan 2016 policies PMD2; PMD5; EP7; EP9; and EP10.” 
[RFS22] 

10.15.4. It is our view that it is simply not possible to obtain detailed permission 
matching the design approved in 19/00182/PPP that is also acceptable 
under SDP policies – given what we now know of the reality of any 
construction in this conservation area on the Tweed SAC, which 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_NBN1_NBNPresence8Dec2025.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/22_00422_AMC-REFUSAL-3631966.pdf
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necessitates substantial tree loss and ecology impact including, but not 
limited to, European and nationally protected species. 

10.15.5. We respectfully request SBC invoke the LDP2 Policy EP9 requirement for a 
full planning application for this Historic site in the Peebles conservation area 
and refuse this application for planning permission in principle. 

10.16. LDP2 Policy EP10: Gardens and Designed Landscapes 

10.16.1. “Kingsmeadows is an excellent local example of a stately home on the 
banks of the River Tweed. As such it is an historically important part of the 
Peeblesshire landscape and should be preserved, together with its 
surrounding woodlands which are integral to its setting.” [ExpertE] 

10.17. LDP2 Policy EP11: Protection of greenspace. 

10.17.1. “Greenspace within the Development Boundary of settlements will be 
protected from development where this can be justified by reference to any 
of the following: 
a) the environmental, social or economic value of the greenspace; 
b) the role that the greenspace plays in defining the landscape and 
townscape structure and identity of the settlement; 
c) the function that the greenspace serves.” 

10.17.2. “Kingsmeadows including the proposed development site lie within the 
Peebles Conservation Area. Placemaking considerations for the settlement 
of Peebles identify mature woodland and parkland as providing high amenity 
value. The proposed development site meets all three of the criteria being of 
high ecological value for habitats and species, hosting woodland and 
parkland that contribute to the placemaking of the town, and in providing an 
ecological corridor along the River Tweed. Consequently the site should be 
protected from development.” [ExpertE] 

10.17.3. “Development that would result in the loss of greenspace … will only be 
permitted if it can be satisfactorily demonstrated that, based on consultation 
with user groups and advice from relevant agencies: 
d) there is social, economic and community justification for the loss of the 
open space; or 
e) the need for the development is judged to outweigh the need to retain the 
open space.” 

10.17.4. The site is greenspace, prominently situated on the Tweed where it can be 
viewed by the public, and surrounded by amenity woodland heavily used by 
the public. The site is not allocated in the LDP and surplus to MATHLR 
requirements (see 9.2 above). The applicant has provided no information to 
address requirement d or e. The proposal fails the test of policy EP11. 

10.17.5. Reason 1 of the Planning Committee’s refusal of 24/00030/FUL establishes 
that “the need for development does not outweigh the need to protect or 
retain the existing mature trees and green space”. We know (from the 
recording of the Committee’s debate and members of the public present) 
that the Committee carefully weighed other material factors, including the 
affordable housing emergency, before reaching their conclusion. As a result, 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
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this decision establishes, as a matter of fact, that the protection of this 
greenspace is the overriding consideration per policy EP11 in the LDP. 

10.18. LDP2 Policy EP12: Green networks. 

10.18.1. " Where a proposal comes forward that will result in a negative impact on the 
natural heritage, greenspace, landscape, recreation or other element of a 
Green Network, appropriate mitigation will be required." 

10.18.2. This proposal lies within the Green Network identified in LDP2 figure EP12a: 

 

10.18.3. “EP12 aims to protect existing Green Networks and avoid where possible 
their fragmentation. The proposed development will have a negative impact 
on the ecological integrity of the green network as a result of severance, 
both through direct habitat loss, but also light and noise pollution, which will 
have a deleterious impact on a range of wildlife including bats, hedgehog, 
red squirrel, otter, breeding birds and migratory fish.” [ExpertE] 

10.18.4. Given the extent of woodland and tree loss, and without valid ecological 
reports or HRA, it is not possible to determine whether appropriate mitigation 
measures exist. The policy therefore fails the test of LDP2 Policy EP12. 

10.19. LDP2 Policy EP13: Trees, woodlands and hedgerows. 

10.19.1. "The Council will refuse development that would cause the loss of or serious 
damage to the woodland resource unless the public benefits of the 
development clearly outweigh the loss of landscape, ecological, recreational, 
historical or shelter value." 

10.19.2. “The Ecological Baseline Report for the proposed development produced in 
2019 demonstrates that there will be direct loss of semi-natural broadleaved 
woodland (Para 5.2.7). There are no public benefits; this is a housing 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
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proposal by a private developer. The proposed mitigation of planting of 
native trees where possible throughout the scheme is not sufficient to 
mitigate for the loss of 34 mature trees and the severance/ fragmentation of 
the woodland corridor along the southern side of the River Tweed.” [ExpertE] 

10.19.3. The Planning Committee’s refusal of related section 42 application 
24/00030/FUL established that the serious damage to the woodland 
resource envisaged by this proposal outweighs any public benefit. We draw 
the LRB’s attention to refusal reason 2 of that decision, which establishes, 
as a matter of fact, that this proposal is contrary to LDP2 Policy EP13: 

10.19.4. “2. The application is contrary to Policy EP13 of the Scottish Borders Local 
Development Plan 2024 in that the proposed development would result in 
loss of an existing woodland resource and the benefits of development do 
not outweigh the loss of landscape, or the ecological and historical value of 
the woodland resource.” 

10.20. LDP2 Policy EP15: Development affecting the water environment. 

10.20.1. “Decision making will be guided by an assessment of … b) flood risk within 
the site or the wider river catchment.” 

10.20.2. This requirement is a subset of NPF4 Policy 22 and to avoid repetition we 
refer the LRB to comments made at section 10.11 above. As a consequence 
of the lack of up-to-date FRA, this proposal fails the test of Policy EP15b. 

10.21. LDP2 Policy IS8: Flooding. 

10.21.1. “b) Developers will be required to provide, including if necessary at planning 
permission in principle stage: 
i. a competent flood risk assessment, including all sources of flooding, and 
taking account of climate change, using the most up to date guidance.” 

10.21.2. As explained in sections 8.6 above and 5 above, a competent FRA has not 
been provided and the building is within the flood plain. Furthermore SEPA’s 
latest climate change guidance [SEPA2] now recommends a total change to 
the year 2100 of 59% for the Tweed peak river flow allowances (not the 20% 
figure included in the FRA [SBC2] and the approved site location plan 
[SBC1]). Consequently, this proposal fails the tests of LDP2 Policy IS8b. 

10.21.3. “The information used to assess the acceptability of development will 
include: 
i. information and advice from consultation with the Council’s Flood Risk and 
Coastal Management Team and the Scottish Environment Protection 
Agency; 
ii. flood risk maps provided by the Scottish Environment Protection Agency 
and/or developed by Scottish Borders Council which indicate the extent of 
the flood plain; 
iii. historical records and flood studies/assessments held by the Council and 
other agencies; 
iv. Scottish Environment Protection Agency’s current guidance.” 

https://ccrbpeebles.co.uk/Reports/Planning/3rdParty/25_00041_RNONDT_ExpertE_PCCChartdEcologist24Dec2025_Redacted.pdf
https://www.sepa.org.uk/media/jjwpxuso/climate-change-allowances-guidance_v6.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-FLOOD_RISK_ASSESSMENT-3287990.pdf
https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/19_00182_PPP-APPROVED_-_SITE_PLAN-3452452.pdf
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10.21.4. Each of the sources of information have been updated since the FRA 
prepared for the approval of 19/00182/PPP. Therefore, that FRA is no longer 
competent. The proposal fails the tests of LDP2 Policy IS8c. 

10.22. LDP2 Policies PMD2: Quality standards and PMD5: Infill Development. 

10.22.1. Reason 1 of the Planning Committee’s refusal of 22/00422/AMC states: 

10.22.2. “The design, layout and details of the proposed development would not 
respect the character or appearance of the conservation area, the setting of 
the listed building and the locally designated landscape. As a result, the 
proposal does not fulfil the requirements of conditions 1 and 8 of the 
planning permission in principle. In doing so, the application fails to comply 
with Scottish Borders Local Development Plan 2016 policies PMD2; PMD5; 
EP7; EP9; and EP10.” 

10.22.3. Now the full extent of tree loss, biodiversity damage and damage to the 
character of the conservation area is known, it is our opinion that no detailed 
permission which matches the expired planning permission in principle 
19/00182/PPP could be acceptable under the current SDP and the proposal 
fails the tests of LDP2 Policies PMD2 and PMD5. 

11. Section 42 cannot be used now 19/00182/PPP has expired 

11.1. Section 42 is written in plain language, containing a straightforward prohibition 
against its own use where the underlying permission expired without being begun – 
which is exactly the case here now that 19/00182/PPP has expired. 

“(1) This section applies, subject to subsection (4), to applications for planning 
permission for the development of land without complying with conditions 
subject to which a previous planning permission was granted.” 

“(4) This section does not apply if the previous permission was granted subject to 
a condition as to the time within which the development to which it related 
was to be begun, and that time has expired without the development having 
been begun.” 

11.2. Legal advice from Harper Macleod explains the prohibition in this case (see 
“S.42(4) of the 1997 Act” in [HM1]). 

11.2.1. “S.42(4) of the TCP(S)A states that S.42 does not apply if the previous 
permission was granted subject to a condition as to the time within which the 
development to which it related was to be begun, and that time has expired 
without the development having been begun. 

11.2.2. Given these facts, S.42(4) has now been triggered by the applicant failing to 
commence development within the period specified in the decision notice. 
The Planning Authority cannot now consider these S.42 applications 
submitted by the applicant, given the time condition on which application 
19/00182/PP was granted has now expired without the development having 
been begun. 

https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/24_00031_FUL-CATRIONA_MCKAY___MICHAEL_MARSHALL_PER_SANDY_FOWLER-3930940.pdf
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11.2.3. We are aware from correspondence with our clients that the relevant 
planning officer considers that there is case law which limits the applicability 
of S.42(4). However, having reviewed relevant Scottish case law on which 
S.42 applications were the subject of judicial discussion, we are firmly of the 
view that there is no precedent which limits the scope and timing of S.42(4), 
and our interpretation of S.42(4) is therefore correct. 

11.2.4. As a result of this, even if the applications satisfied the conditions of 
validation, these applications cannot be considered as the requirements in 
S.42(4) are applicable, and this fact renders the applications invalid.” 

11.3. It is worth noting that the prohibition at subsection (4) also applies to subsection 3 
(because it applies to every subsection). 

“(3) The Scottish Ministers may by regulations or a development order make 
special provision as regards the procedure to be followed in connection with 
such applications.” 

11.4. So, while application 24/00031/FUL is in front of the LRB today because it was 
validated (under subordinate regulations) before 19/00182/PPP expired, nevertheless 
the prohibition at section 42(4) applies and 24/00031/FUL cannot be given approval 
under section 42. 

11.5. More broadly, Section 42(4) provides consistency with sections 58 and 59 of the Act. 
That is, planning permissions in Scotland expire – for a reason. Developers are 
expected to implement their developments within a reasonable time or risk losing 
permission. So long as development is lawfully begun, permission will not expire. But 
if planning permission expires without development having started, then the proposals 
must be reevaluated against the current SDP – with the risk being that proposals 
might need to change or, in extreme cases, be refused. These requirements are not 
onerous, and they reflect policy choices by the Scottish Government. It is important to 
note here that PPP for this proposal was first granted 30 Mar 2016. This is the second 
time their PPP has expired – and this time planning policy has materially changed to 
strengthen environmental policies – which is especially relevant to this development. 

Yours faithfully 
Peebles & District Community Council 

Michael Marshall, PhD 
Planning Convener 











 

PEEBLES DRILL HALL, WALKERSHAUGH, PEEBLES, EH45 8AU 
E: enquiries@peeblesdrillhall.com  

 

 
 

 
 
 
 

27TH December 2025 
 

 
To Whom it may concern 
  
  

Re: Review of 24/00031/FUL, Grounds of Kingsmeadows House, Peebles 
  
We, Peebles Drill Hall Management Committee, fully endorse the 
submission made by the Community Council of the Royal Burgh of Peebles 
& District on behalf of our community and confirm that this submission is 
made on our behalf. 
 
  
Yours faithfully, 
 

 
 
Clare Swann 
Chairperson – Peebles Drill Hall 
 
 



 

27 December 2025  

SBC Local Review Body  

Attn: Fiona Henderson  

Re: Review 25/00041/RNONDT, Grounds of Kingsmeadows House, Peebles  

Dear SBC Local Review Body  

We fully endorse the submission made by the Community Council of the Royal Burgh of 
Peebles & District on behalf of our community and confirm that this submission is made 
on our behalf and with our contribution.  

Yours sincerely 

Catriona McKay, PhD 

Chair, Kingsmeadows SCIO 
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