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17 November 2025 

Complaints 
Scottish Borders Council 
Council Headquarters 
Newtown St Boswells 
Melrose 
TD6 0SA 

Dear Scottish Borders Council Complaints, 

Complaint – environmental protection legal compliance 

Town and Country Planning (Scotland) Act 1997 (the “Act”); and 
The Conservation (Natural Habitats, &c.) Regulations 1994 (the “Habitats 
Regulations”) 

Background 

Following the South Parks Storage decision 24/01016/FUL, we wrote to SBC Chief 
Executive David Robertson on 26 Feb 2025. That letter set out general concerns with 
process, concerns regarding legal compliance in respect of the Habitats Regulations and 
lack of access to environmental information. Mr Robertson’s reply of 4 Mar 2025 promised 
to look at processes, seek comment from colleagues and come back to us if they were of 
the view that would be helpful. We received no further written response. 

During the Ballantyne Place Play Area consultation 25/00974/FUL, we raised several legal 
concerns in respect of the Act. Officers agreed these issues are important and promised a 
response following receipt of advice from SBC’s Legal Services team. That response is still 
awaited. Instead, officers recommended the application for approval. There was no 
substantive discussion of those issues in the officers’ recommendation to the planning 
committee, nor did the planning committee receive a substantive answer when advice was 
sought from SBC’s solicitor during the meeting. Consequently, now that permission has 
been granted, the only way to obtain a definitive answer in respect of those legal issues 
would be by judicial review – a protracted and expensive legal procedure. 

Complaint 

We refer to the planning officer’s email of 17 Oct 20251 stating in respect of Kingsmeadows 
applications 24/00031/FUL and 24/00247/FUL: 

“The council is therefore minded to determine the applications without an appropriate 
assessment being carried out.” 

And to the solicitor’s response from the Environmental Rights Centre for Scotland (ERCS): 

“Our view is that if the Council determines 24/00031/FUL and 24/00247/FUL without 
an appropriate assessment, there would be grounds for a judicial review arising from 
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a breach of the Regulation 48(1) duty. We would be grateful if you could confirm that 
the Council will reconsider its position on this matter.” 

1. We are gravely concerned that SBC may be on the verge of granting permission for 
this proposal without the legally required environmental assessments and, thereby 
(in ERCS’ view), unlawfully. 

2. If that happens, the community’s only recourse to challenge this decision would be 
judicial review. 

3. The objection from solicitors from Harper Macleod dated 26 Mar 2024 raised 
numerous legal concerns, including reasons why SBC should not have validated the 
applications. Harper Macleod also challenged SBC’s treatment of these applications 
under section 42 of the Act, saying that (correctly understood) the Act precludes 
considering these applications now that permission can no longer be implemented. 

4. The officers’ report for the 3 Jun 2024 planning committee meeting does not answer 
the questions raised in Harper Macleod’s legal advice. The officer’s report does not 
mention the receipt of legal advice challenging the officers’ interpretation. Instead, 
the officers’ assessment in respect of section 42 mirrors the applicant’s supporting 
statement. 

5. The officers’ report for the 4 Nov 2024 planning committee meeting again does not 
answer the questions raised in Harper Macleod’s legal advice. The officer’s report 
again does not mention the receipt of legal advice challenging the officers’ 
interpretation. 

6. To this day the legal challenges raised by Harper Macleod have not been answered. 

7. Now, a second set of solicitors, this time from the Environmental Rights Centre for 
Scotland, have raised fresh concerns that SBC are failing to carry out duties under 
the Habitats Regulations to protect the environment for European Protected Species. 

8. We believe the correspondence with ERCS is materially relevant to consideration of 
these planning applications and should be publicly available on the planning portal. 
At the time of writing it has not been posted. 

9. We asked the officer to publish the correspondence with ERCS2, but the officer 
refused saying “We do not consider it necessary to publish it in the online file.” In our 
view, this appears an attempt to hide vital, contradictory evidence from the public. 

10. NatureScot’s clear advice is that construction of flats 1) is likely to have a significant 
effect on the Tweed SAC and 2) consequently appropriate assessment is required. 

11. Instead, planning officers say they intend to rely on contradictory statements from 
NatureScot, based (as ERCS explained) on a legal misunderstanding of section 42. 

12. PCC is concerned that SBC appears to share, and use, the same misunderstanding 
of the Act. As ERCS explained, a section 42 application is not an application to vary 
a prior consent. Variation of planning permission is dealt with elsewhere in the Act. 

13. The Oct 2025 Supreme Court CG Fry v Secretary of State for Housing, Communities 
and Local Government decision UKSC/2024/0108 makes it clear that appropriate 
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assessment must happen if needed – even if that need is only discovered during 
consideration of conditions. 

14. The essence of the Habitats Regulations 48(1) duty is to ensure that, based on 
objective evidence, there is proof – beyond reasonable scientific doubt – that a 
proposal will not negatively impact on protected species and their environment. 

15. No ecological assessments have been provided with these applications. 

16. Officers have stated their intention to decide these applications without appropriate 
assessment under the Habitats Regulations. 

17. It appears that the original grant of planning permission in principle likewise did not 
have an appropriate assessment. 

18. It would appear therefore that the proposal to build flats at Kingsmeadows has never 
had an appropriate assessment under the Habitats Regulations. 

We ask SBC to urgently address this complaint and avoid a decision that, in the view of the 
Environmental Rights Centre for Scotland, would give grounds for judicial review (by being 
environmentally and legally unsound). 

In the opinion of this Community Council, proper consideration of the Habitats Regulations 
requires SBC to reject these applications to develop without protecting the wider woodland 
at Kingsmeadows (protection that SBC deemed necessary in the original permission). We 
find it difficult to understand why SBC has spent so long considering whether to grant these 
renewals, unsupported by environmental data, on a permission in principle that has never 
had an appropriate environmental assessment. 

We ask you to urgently review the legal and environmental issues raised, confirming that 
the applications will not be decided until that review is complete and provide an opportunity 
for ERCS (or their nominee) and this Community Council to participate in that review. 

Yours faithfully 
Peebles & District Community Council 

Michael Marshall, PhD 
Planning Convener 

 
 

1 Email trail attached https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/ERCStoSBC20251103.pdf 
2 Attached https://ccrbpeebles.co.uk/Reports/Planning/SBCPortal/SBCdeclinePublishERCS20250714.pdf 
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